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The authorities on this subject are collected in 4 Va. Law Reg. 701, and in note 
to 54 Am. Eep. 711. 

Where the thing contracted for is to be satisfactory to a third person, there is an 
implied condition that such person shall act in good faith. And when he so acts, 
his decision is conclusive, save in case of a mistake so gross as to indicate bad 
faith. Ball. & 0.' B. Co. v. Brydon, 65 Md. 198 (57 Am. Rep. 318); Condon v. 
Southside B. Co., 14 Gratt. 302, 310-311 ; Marlinsburg etc. B. Co. v. March, 114 
U. S. 549. 



Home Building & Conveyance Co. v. London and Others.* 

Supreme Court of Appeals: At Richmond. 

March 15, 1900. 

1. Chancery Pleading and Practice. — Final decree — Causes heard together. 

A decree which dismisses a bill aud directs the payment of costs is a final 
decree, and its finality is not affected by the fact that the cause is heard with 
another cause which was continued on the docket, where the parties to the 
suits were not, and could not have been originally joined in one controversy. 

2. Chancery Pleading and Practice. — Mutual mistake— Several grantees of 

one grantor — Parties. Grantees of different parcels of land from a common 
grantor who have no common interest cannot be united in one suit by the 
grantor to correct a similar mistake of description in the deed to each grantee. 

3. Chancery Pleading and Practice. — Rescission — Material misdescription. 

Where a grantor has made a mistake in the description of the property con- 
veyed which he is unable to correct, and which is material in its character 
and affects the very substance of the transaction, the grantee is entitled to 
have the deed cancelled and the purchase money paid refunded. 

Appeal from a decree of the Circuit Court of Eoanoke city, pro- 
nounced in a suit in chancery, wherein the appellant was the 

complainant, and the appellees were the defendants. Affirmed. 

The opinion states the case. 

C. A. McHugh and Cocke & Glasgow, for the appellant. 

Scott & Staples and Watts, Robertson & Robertson, for the appellees. 

Keith, P., delivered the opinion of the court. 

Maggie E. Plumley filed her bill on the 18th day of March, 1893, 
in the Circuit Court of Roanoke city, from which it appears that on 
the 19th of February, 1891, she, through her husband, J. A. Plum- 
ley, entered into a contract with the Home Building & Conveyance 
Co. for the purchase of a lot lying on the west side of Commerce street 

* Reported by M. P. Burks, State Reporter. 
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in the city of Roanoke, commencing one hundred feet south of the 
property of the N. & "W. Railway Company, fronting twenty-five feet 
on said street, and running back one hundred feet between parallel 
lines, at the price of $7,000. 

A short time thereafter a deed to this property was executed and 
delivered by the Home Building Company. Thereupon the plaintiff 
took possession of the lot, and, desiring to erect a storehouse upon it, 
proceeded to tear down the old building, and to purchase a large 
quantity of building materials to be used upon the storehouse about to 
be constructed. Before, however, the storehouse had been built, she 
discovered that the Home Building & Conveyance Co. owned only a 
portion of the lot which it had conveyed to her. She at once called 
upon the Company to make good her title, which it failed to do, and 
she then demanded the cancellation of the contract and deed which it 
had made and the return to her of the money which she had paid. 

The Home Building & Conveyance Company filed an answer to this 
bill, which it prayed might be treated as a cross-bill, which sets out 
ihat Maggie E. Plumley was fully aware of the exact location of the 
land she contracted to purchase ; that there was a clerical error on the 
part of the draughtsman of the contract and deed by which the North- 
ern line of the lot conveyed was made to begin one hundred feet south 
of the property of the N. & W. Railway Company instead of one hun- 
dred and ten feet as it should have done, and that this error was not 
noticed by either Maggie E. Plumley or her agents, or the officers or 
agents of the defendant corporation at the time of the execution of the 
deed, nor for about twenty months thereafter. 

The negotiation for the sale of this property was conducted, and the 
deed of conveyance was prepared by London, Thomas & Co., who, at 
the time they were negotiating for the purchase of the lot for Maggie 
E. Plumley, were also bargaining for the adjoining lot on the south, 
also owned by the Home Building & Conveyance Company, for R. W. 
London, wife of S. C. London, and E. J. Thomas, wife of C. C. 
Thomas, the said London and Thomas being members of the firm of 
London, Thomas & Co., and a contract contemporaneously entered into 
with them. In this contract the same mistake occurs as in that be- 
tween the Home Building & Conveyance Company and Maggie E. 
Plumley, that is to say, the Northern line of her lot is made to begin 
one hundred feet south of the property of the Railway Company, when 
it should have been one hundred and ten feet ; and the lot con- 
veyed to London and Thomas was made to begin one hundred and 
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twenty-five feet south, of the N. & W. Ry., while it should have been 
one hundred and thirty-five feet south. Thus it will be observed that, 
upon the property conveyed to Maggie E. Plumley, there was a strip 
not less than ten feet wide and running back its whole depth, to which 
the Home Building & Conveyance Company had no title, and there- 
fore could convey none. It did have title, however, to all which it 
undertook to convey to London and Thomas. 

On the 27th day of May, 1893, the Home Building & Conveyance 
Company instituted its suit in chancery against E. J. Thomas, R. W. 
London and R. M. Echols, and R. M. Echols, as trustee, and William 
Lind, in which it sets out the facts stated in its answer and cross-bill 
in the suit brought by Maggie E. Plumley, and avers a mistake in the 
execution of. the contract and deed between the the plaintiff and de- 
fendants, asks that the deed be reformed in accordance with the facts, and 
prays that the causes of Maggie E. Plumley against the Home Build- 
ing & Conveyance Co., and that of the Home Building & Conveyance 
Co. against Thomas and others may be heard together, so that com- 
plete justice between the parties may be done. 

It will be observed that neither London, Thomas, Echols nor their 
wives, who were the purchasers in the deed from the Home Building 
& Conveyance Co. of the lot lying south of that sold to Maggie E. 
Plumley are made parties to the suit brought by her, nor is she made 
a party defendant to the bill brought by the Home Building & Con- 
veyance Co., nor would it have been proper to make any other persons 
parties defendant to these several chancery suits than those who are so 
named in them. Maggie E. Plumley had, by virtue of her contract 
of purchase, no interest in or connection with the sale made to London 
and Thomas, and they had no concern in the lot conveyed to Maggie 
E. Plumley. 

As has been said, the bill of the Home Building & Conveyance 
Company prays that the two causes may be heard together, and on the 
19th of May, 1894, an interlocutory order was entered directing that 
these causes be hereafter "proceeded with together, and when ready 
for hearing be heard together." At another term they were by con- 
sent of parties submitted to the Judge of the court to be decided in 
vacation, and on the 5th of August, 1896, a decree was entered dis- 
missing the bill of the Home Building & Conveyance Company against 
London, Thomas and Echols and others and directing the payment of 
costs. 

There can be no doubt that a decree which dismisses a suit and 
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directs the payment of costs is a final decree. If, therefore, the case 
of the Home Building & Conveyance Company v. London and Others 
had not been brought on to be heard with that of Plumley against 
said Building Company there would be no room for discussion as to 
the finality of this decree. 

It is conceded by appellant that there are instances in which the 
decree may be final as to one defendant while interlocutory as to 
others, but it is contended that they constitute exceptions to the gen- 
eral rule and are confined to cases, as was said in Reynolds v. Johnson, 
1 Rand. 421, where "the rights or responsibilities of the several par- 
ties are perfectly distinct and several," while here the rights of the 
several parties are interdependent and so intimately associated as to 
take it out of the terms of the exception. 

The facts stated show that there was no common interest whatever 
between the purchasers of the two lots. It is true that they had a 
common grantor, and it is true that an identical mistake was made in 
the conveyances to them. Maggie Plumley would not have been a 
proper party to the suit brought by the Home Building Company for 
the reformation of the deed made by it to London and Thomas, nor 
would London and Thomas have been proper parties to the suit 
brought by Maggie Plumley for the cancellation of the deed made 
to her. 

The argument in favor of treating the decree of August 5 as inter- 
ocutory arises not out of the transaction itself nor any contractual 
relation between the parties to the two suits, but out of the fact that 
the Home Building and Conveyance Company brought its suit against 
London and others to reform its deed to them; and, an adverse decree 
iaving been entered, and it having allowed the period to elapse within 
which an appeal could have been taken, and errors to its prejudice in 
that decree, if any there were, might have been corrected, that de- 
cree, whether right or wrong, is now irreversible and vests beyond the 
hope of recall in London and others a part of the property which it 
is alleged it was the purpose of the company to convey to Maggie E. 
Plumley. The presumption is that the decree dismissing the bill was 
right, and in that event the Home Building Company suffered no pre- 
judice. If the decree was erroneous, it has lost the right of appeal 
by its own delay, and must suffer the consequences. There would be 
no justice in keeping litigation open as to the parties dismissed to 
await the termination of a controversy in which they had no possible 
interest. Reynolds v. Johnson, supra. 
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In the case just cited the party as to whom the final decree was 
entered was one of several defendants to the same bill. Here we have 
two suits in which the parties were not, and could not have been, 
originally joined in one controversy. It is true the suits were brought 
on to be heard together, as is often done for a variety of obvious rea- 
sons, but as they were connected by the decree which directed them 
to be heard together, so they were separated by the decree which de- 
cided the one and continued the other. 

We are of opinion that in the case of Home Building & Conveyance 
Company v. London and Others, in which a final decree was entered 
on August 5, 1896, the appeal was improvidently awarded, the record 
not having come to this court until the 11th day of September, 1897. 

As we have seen, the deed to Maggie E. Plumley undertook to 
convey land to a large proportion of which the grantor had no title. 
It was the result of a mistake, and one which the Home Building 
Company is unable to correct. It is material in its character, affects 
the very substance of the transaction, and fully entitles the appellee, 
Maggie E. Plumley, to a cancellation of her contract, deed and 
bonds and a restoration of the purchase money which she has paid. 
Rogers v. Pattie, 96 Va. 498. 

Appellant claims, however, that the court erred in the allowance 
made for the building torn down by Maggie E. Plumley to make way 
for the storehouse which she proposed to build. This matter was re- 
ferred to a commissioner to inquire and report what damages the com- 
pany was entitled to. A good deal of conflicting evidence was taken, 
and the commissioner reports that the house was one of the oldest in 
Roanoke; that its timbers were rotten and valuable only for fire-wood, 
and when sold as such brought only $20; that the evidence as a whole 
was not of such a character as to enable him to arrive at a very 
accurate estimate of the value of the house, but that he was of opinion 
the damage sustained was not more than $75, and he reports that sum. 

Without going into a discussion of the evidence, we are of opinion 
that it is not such as to warrant us in reversing the decree of the court 
overruling the exception to this report. 

The decree appealed from is affirmed. Affirmed. 

NOTE. — One of the two principal points decided in this case involves the 
question as to what is a final decree; the other is but a practical application of 
the doctrine of rescission of a conveyance on the ground of a mutual and ma- 
terial mistake. On both points it seems to us that the court is clearly right. 

The hearing of causes together not infrequently gives rise to difficult questions. 
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In the principal case it is held that where there is an order for hearing two causes 
together, involving similar questions — the defendant in one cause being the plain- 
tiff in the other, but the rights of the parties in the one being independent of the 
rights of the parties in the other — the dismissal of one of the causes with a de- 
cree for costs is a final decree as to all the parties thereto. As the court well says, 
there were two distinct controversies, and, though ordered to be heard together, 
and in a sense made one suit, the decree dismissing one was in substance a sepa- 
ration of the two. 



Teiplett and Others v. Woodward's Adm'r.* 

Supreme Court of Appeals : At Richmond. 

March 15, 1900. 
Absent, Keith, P. 

1. Chancery Pleading and Practice. — Multifariousness — BUI to settle estate of 

decedent — Parties — Legatees — Creditors — Debtors. To a bill filed by an exe- 
cutor to have the will of his testator construed, to ascertain the debts and pay 
them, and to distribute the balance according to the terms of the will, per- 
sons who are legatees and creditors of the estate are proper parties, and, if 
also debtors of the estate, it is proper in the same suit to have the accounts 
between them and the estate settled and the balance ascertained, and to decree 
against them for any balance found due by them. But persons who have no 
connection with the litigation and are simply debtors of the estate are not 
proper parties. The mere fact that the wife of a debtor to the estate is a 
legatee under the will and also a creditor does not make such debtor a proper 
party to the suit. 

2. Principal and Agent. — Death of principal — Right to possession of choses in 

action of principal. Upon the death of the principal the agent's powers cease, 
and it is his duty to turn over choses in action in his hands to the personal 
representative of the principal. Although the proceeds of such choses in 
action are specifically bequeathed to a third person by the principal, the 
agent cannot litigate the right of the personal representative to the possession 
of such choses in a suit brought by the latter to convene the creditors and 
settle the affairs of the estate to which such third persons are not parties. 

3. Confidential Relations. — Dealings of parties — Release of agent. An agent, 

trustee, or other person standing in a confidential relation to another cannot 
entitle himself to benefits conferred upon him by that other unless it appears 
that there has been entire good faith, a full disclosure of all the facts and 
circumstances affecting the transactions, and the absence of all undue in- 
fluence or imposition. A release of a large indebtedness in consideration 
of small services by an old woman to her agent will not be upheld in the ab- 
sence of all evidence of the circumstances under which the release was exe- 
cuted. The agent, after the death of the principal, is not a competent wit- 
ness to show such circumstances. 
♦ Reported by M. P .Burks, State Reporter. 



